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DISCLAIMER

This newsletter includes claim prevention techniques that are designed to minimize the likelihood of being sued for legal
malpractice. The material presented does not establish, report, or create the standard of care for attorneys. The articles do not
represent a complete analysis of the topics presented and readers should conduct their own appropriate legal research.

IN BRIEF
MORE TIPS FOR USING

DISCLAIMERS
Disclaimers can be an extremely useful tool for

post-mortem estate planning, allowing beneficiaries
of an estate or assets to reduce transfer taxes, adjust
estate distributions, correct drafting errors or, in
some cases, avoid creditors. However, if not used
and implemented correctly, they can also be a source
of malpractice.

Before finalizing a disclaimer, you should
consider the following:

� The Effect of ORS 112.395, Oregon�s Anti-lapse
Statute.  Under ORS 112.395, when property is
devised to a person who is related by blood or
adoption to the testator and that devisee
predeceases the testator, the devisee�s lineal
descendants take his or her share by right of
representation (unless the will provides other-
wise). Although ORS 112.395 is not part of the
disclaimer statute, it comes into play because a
disc la imant  is  a lways  deemed to have
predeceased the testator.

Example:  A widowed mother dies, leaving her
estate by will to only one of her two children.
The child who is to receive the estate wants to
share it with her sibling. The will names the child
as the devisee, but is silent about who is to take
her share if she predeceases the mother. If the
child named in the will makes a timely disclaimer
of one-half of what she is to receive and has no
surviving lineal descendants, the child who was
omitted from the will gets one-half of the estate.
However, if the disclaiming child has surviving
lineal descendants, the disclaimed half of the
estate will pass to them.Therefore, to accomplish
the goal of passing the property to the child
omitted from the will, the disclaimant�s lineal

decedents would also have to make a timely
disclaimer of the  interest.

� Disclaimers in Intestate Estates.  In an intestate
estate, only the decedent�s legal heirs can
receive a share by disclaimer. Neither the legal
heirs nor devisees of the disclaimant will take
from the decedent�s estate because the
disclaimer creates the presumption that the
disclaimant predeceased the decedent.

Example: A husband and wife each have children
of prior marriages and no children of their
marriage. The husband dies intestate, and the
wife is therefore entitled to one-half of his
estate. The wife makes a timely disclaimer of her
share of her husband�s estate and is deemed to
have predeceased her husband. Her share then
passes to the husband�s children (legal heirs),
not the wife�s children, who are not her
husband�s legal heirs.

� Disclaimers Used to Circumvent Creditors.  Do
not assume that a timely disclaimer will always
protect the disclaimed property from the
disclaimant�s creditors. In Dyre v. United States,
120 S. Ct. 474, 84 AFTR 2d 99-7160, (12/7/99) the
U.S. Supreme Court held that a taxpayer�s
disclaimer of his right to an inheritance did not
prevent a federal tax lien from attaching to the
inheritance. Even though local law determines
whether an inheritance is a �right in property,�
the court held that federal law determines
whether a state right qualifies as �property�
under 26 USC § 6321, the federal tax lien statute.
A similar analysis has been applied under the
Bankruptcy Code.

It is a good practice to have a colleague review
your analysis of a proposed disclaimer, as well as
your plan for implementation.  It is easy to overlook
an important detail that might radically alter the tax
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consequences you are trying to achieve through the
disclaimer, or result in the disclaimed asset going to
the wrong person.

Marsha Murray-Lusby
Dunn Carney Allen Higgins & Tongue
LLP

Our thanks to Kenneth Davis and Greg J. Hall, of Dunn
Carney Allen Higgins & Tongue LLP for reviewing this
article.

For additional information about using disclaimers, see
Fixing Estate Planning Errors with Disclaimer, In Brief,
December 1999.


